THE EARTH'S BEST DEFENSE

178 Yay [Institute

Philip Isenberg, Chair

Delta Stewardship Council
980 Ninth Street, Suite 1500
Sacramento, CA 95814

September 30, 2011
Re: Comments on the Fifth Draft Delta Plan

On behalf of the Natural Resources Defense Council, The Bay Institute and Defenders
of Wildlife, we are pleased to offer the following comments and recommendations on
the fifth draft Delta Plan. Our organizations have submitted extensive written and verbal
comments to the Council since its creation. We greatly appreciate the Council’s efforts
to incorporate many of our recommendations into the fifth draft. In other places,
however, the Council has not adopted our recommendations. Rather than repeat some
of those recommendations here, this letter presents a few of our recommendations in a
broader context and, in some cases, offers alternative approaches.

A Phased Approach to Strengthening Delta Plan Recommendations

As an initial general matter, we recommend that the Council develop a process for
strengthening the plan in future drafts and to continue to update the plan after its
finalization. The current draft plan contains a very modest set of recommendations.

First, many recommendations in the fifth draft are required by current law and policy.
We believe that more ambitious recommendations will be required to achieve the
Council’s mandate and recommend that future drafts include stronger
recommendations, particularly for the coming decade. This and previous letters include
many such recommendations. For example, we have recommended below a process to
develop S.M.A.R.T. objectives for the Delta Plan prior to its finalization.

Second, the recommendations in the fifth draft plan are also modest in that most of the
current recommendations are focused primarily on actions in the next few years. Very
few recommendations currently extend into the second half of the Council’s planning
horizon. Currently, the draft includes few long-term recommendations in areas such as
improving water supply reliability and ecosystem restoration. For example, the draft
contains little discussion of water conservation goals beyond 2020.
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We recognize the challenge inherent in drafting long-term recommendations today at
the same level of detail as recommendations for the coming five years. However, we
urge the Council to include a process in the final Delta Plan to continue the
development of more detailed long-term recommendations over time. One of NRDC’s
first recommendations to the Council was that it establish a phased approach to the
Delta Plan. We recommend that the Council create framework and a process for such a
phased approach to developing stronger near-term recommendations prior to the
finalization of the Delta Plan and continuing the development of additional, detailed
long-term recommendations after its finalization.

Adaptive Management and Developing S.M.A.R.T. Objectives (Chapter 2)

This chapter contains a well developed discussion of adaptive management. Given the
complexity of the Bay-Delta system and the number of drivers of change, adaptive
management will be essential to the long-term success of the Delta Plan. We offer the
following recommendations to continue to improve this chapter.

Proposal: Insert the following text, at line 20, on page 39.

Obijectives should be specific, measureable, attainable, relevant to the goal, and
time-bound (S.M.A.R.T.). These goals should be developed through the
involvement and review of independent scientists with related expertise.

Rationale: The fifth draft plan continues to lack some critical foundational components,
particularly the adoption of S.M.A.R.T. (specific, measureable, attainable, relevant to
the goal, and time-bound) objectives, rather than the mostly unclear and unmeasurable
performance metrics in the current draft. Goals and objectives serve as the foundation
of adaptive management. To be effective, these goals and objectives must be science-
driven, not the result of political pressure or “lowest common denominator” stakeholder
negotiations. As a part of the BDCP process, the environmental and scientific
communities have devoted a significant effort to developing a detailed approach to
adaptive management known as the “logic chain”. That process includes the
development of goals and S.M.A.R.T. objectives. The logic chain approach shows how
those goals and objectives can be used to drive subsequent steps in the adaptive
management process, including monitoring, evaluation of progress, and adaptive
decision-making.

We recommend that staff review the logic chain approach and strive to ensure that this
approach is fully integrated into Chapter 2. In particular, given the central role of goals
and objectives, we recommend that the next draft include a description of the logic
chain/“S.M.A.R.T. objectives” approach, a commitment to develop a comprehensive set
of S.M.A.R.T. objectives using the logic chain approach, and a few key examples of
such objectives specific to the Delta Plan. The Council should immediately take steps
to identify and initiate a process to expeditiously develop S.M.A.R.T. objectives using
the Delta Science Program and incorporate them into the plan as amendments as soon as
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possible. TBI’s letter of July 1 provides detailed guidance on objectives and objective
development.

Proposal: In adaptive management steps 1-9 (beginning on page 39), include a
discussion of appropriate steps to ensure the incorporation of the best available science.

Rationale: The discussion of adaptive management emphasizes that this should be a
“science-based” approach (page 37). In addition, Chapter 2 includes a discussion of the
best available science (beginning on page 44). We recommend that the discussion
include more detail regarding the process by which the best available science should be
incorporated into the nine steps of adaptive management. For example, above, we have
recommended that the development of goals and objectives should include the
involvement of independent experts with related expertise.

Proposal: Insert the following language at the end of line 4 on page 49

Effective governance for adaptive management should include structures designed
to include the input of scientific experts and impartial outside scientific review, a
central role for state and federal agencies with relevant expertise and responsibility
(e.g. state and federal fisheries agencies on issues related to ecosystem health) and a
balanced approach to the involvement of interested stakeholders. In order to
achieve the co-equal goals, no stakeholder group should be afforded a privileged
role in the governance of the adaptive management process.

Rationale: In a system as complex as the Bay-Delta, the governance of adaptive
management will be essential to its long-term success. Given the polarized nature of
Delta issues, it is also essential that adaptive management governance include clear
roles for the scientific and agency communities, as well as for stakeholders. We note
here with great concern the proposed approach to governance in the recently released
BDCP “First Amended MOA.” That MOA proposes to provide state and federal water
contractors a role very similar to that of state and federal agencies in the governance of
the BDCP, including adaptive management. The MOA fails to appropriately reflect the
responsibilities of state and federal agencies, and the legitimate interests of a broad
range of stakeholders, including the environmental, Delta, fisheries and other water user
communities. We believe that this approach would undermine the incorporation of the
best available science in adaptive management and that this approach is inconsistent
with the Council’s co-equal goals requirement. We do not recommend that the Council
directly address this MOA in the Delta Plan. Rather, we recommend that the Plan
include a more detailed discussion in subsequent drafts regarding the effective
governance of adaptive management programs.

A More Reliable Water Supply for California (Chapter 4)
Proposal: Include, in the plan, a meaningful definition of water supply reliability and

reflect that definition in the plan’s policies, recommendations and metrics. For
example, we recommend that the discussion of storage and conveyance be amended to
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clarify that the goals of conveyance and storage improvements are not to increase
average diversions, but rather to facilitate ecosystem restoration and to improve the
vulnerability and predictability of Delta supplies. NRDC’s June 22 letter and TBI’s
July 1 letter contained several specific recommendations for the discussion of storage,
conveyance and performance measures in this chapter.

Rationale: Since the finalization of the CALFED ROD, water stakeholders have
offered two definitions of water supply reliability. The first is a mid-20™ century
definition focused on increasing average yield. The second approach reflects a
contemporary understanding of the many challenges facing the Delta (e.g. climate
change, sea level rise, levee stability and collapsing ecosystem health) and is focused on
reducing the vulnerability and increasing the predictability of Delta supplies. The first
definition is focused narrowly on increasing Delta exports, while the second is silent on
average diversions. In theory, it could be achieved through increased, decreased or
unchanged total diversions. We believe that the legislature put to rest the debate over
the definition of water supply reliability in 2009, by adopting a policy of reducing
reliance on Delta supplies. That provision cannot be read as a mandate to increase
Delta exports. Indeed, Council staff has addressed this issue (Letter from Joe Grindstaff
to Byron Buck, Nov. 15, 2010.) In short, it is critically important that the Council
define reliability clearly, in order to clarify the purpose of improvements to conveyance
and storage. Without such clarification, conveyance and storage improvements could
undermine, rather than implement, the co-equal goals. In addition, without a clear
definition of reliability, it will be impossible for the Council to measure progress in this
arena and to manage adaptively over time.

Proposal: Delete the outcome performance measure beginning on line 30 on page 98
and replace it with water supply reliability metrics recommended in NRDC’s June 22
letter.

Rationale: The performance measure referenced above in the fifth draft plan would
measure reliability by measuring the “amount of water made available” from the Delta
system. Thus, this measure would define increased reliability as synonymous with an
increase in water diversions from the Delta system. Such an approach is incompatible
with the Council’s mandate to reduce reliance on Delta supplies. This approach is
likely to be incompatible with the updated flow requirements recommended by the draft
(page 84.) In addition, this metric could be satisfied through a program that did nothing
to address the physical vulnerability of the Delta system. That vulnerability is one of
the primary drivers of the passage of the Delta Reform Act and the creation of the
Council. In short, this metric is not consistent with the Council’s legislative mandate.
NRDC’s June 22 letter includes recommended metrics that focus on the key reliability
metrics — physical vulnerability, resilience and predictability.

Proposal: Add “To the extent possible, these issues should also be addressed in the
update of Bulletin 160 currently scheduled to be completed in 2013.” at the end of WR
R8 on page 93.
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Rationale: We thank the Council for including this recommendation in the fifth draft.
Bulletin 118 is an important state groundwater planning document that has not been
updated since 2003, and that update was based on data that is now over thirty years old.
Even before an update of Bulletin 118, it may be possible for the California State
Water Plan update (Bulletin 160) process, which is already underway, to address some
of the issues raised by this recommendation. We urge the Council to continue to support
an update of Bulletin 118, and also to recommend that, to the extent possible, the update
of Bulletin 160 address the same groundwater issues as well as how groundwater
management can be integrated with other key management tools (e.g. water recycling.)

Proposal: Add “including potential impacts to water users and the environment” after
“remain unchanged,” on line 30 on page 93.

Rationale: WR R8 currently recommends an analysis of groundwater resources in 20
years if current management trends continue. We support that analysis and recommend
that such an analysis also include a discussion of the potential impacts to water users
and the environment that could result from such a scenario.

Additional Proposals: We urge the Council to consider additional actions to improve
water supply reliability. We have offered several such recommendations in previous
letters. We will not repeat those recommendations here. Rather, we will refer to them
briefly and describe the rationale for their inclusion.

e Volumetric pricing of wastewater (NRDC, June 22 letter, p. 8) Volumetric
wastewater pricing offers the potential to provide cost-effective water savings in
the very near-term.

e Reliability recommendations for the State Water Board and DPH. The draft
includes a recommendation urging state facilities to assume a leadership role on
water efficiency, stormwater capture and water recycling (WR R4). We support
this recommendation and thank the council for including it. We also urge the
Council to include additional recommendations for state agencies to take a
leadership role in advancing specific water management tools. For example,
NRDC recommended (NRDC, June 22 letter, p. 4), that state agencies take
actions in the following areas:

0 The State Board should develop regulations to allow the non-potable
indoor use of rainwater.
0 The State Board should define water “waste.”
We believe that it is appropriate for the Council to offer recommendations for
other state agencies to provide leadership in advancing a full range of water
reliability tools.

e Addressing the over-commitment of Bay-Delta supplies. The fifth draft
appropriately observes that the Bay-Delta is overcommitted and that “SWP and
CVP contracts promise more water than can be consistently delivered.” (p. 77)

However, the current draft does not include any recommendations to address
this problem, reduce pressure on a damaged ecosystem, and reduce long-term
conflicts. We have recommended that the SWP, the CVVP and the State Board
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address these issues directly through contract renewals and the State Board’s
water rights process. (environmental coalition letter, January 25, 2011, p. 6)

Finance (Chapter 9)

The fifth draft recommends the creation of a user fee program (FP R6) and a public
goods charge for water (FP R12). We strongly support the creation of a system of user
fees. However, neither of the recommendations referred to above provides needed detail
regarding appropriate financing mechanisms. We offer the following recommendations:

Proposal: Clearly state in FP R6 that this system of user fees should be designed to
support system-wide habitat restoration efforts.

Rationale: We believe, for example, that all water users should contribute to a system-
wide ecosystem restoration fund analogous to the Central Valley Project Improvement
Act Restoration Fund. We do not believe that the Council should attempt to define such
a restoration fund in detail in the coming draft. Rather, we recommend that this be a
specific goal of the system of user fees discussed in FP R®6.

Proposal: Include a recommendation to create a financing mechanism to ensure reliable
financing for investments in water management tools that would reduce reliance on the
Delta. In general terms, this mechanism would be analogous to the efficiency and
renewables investments financed by the public goods charge for energy utilities.

Rationale: Efforts to reduce reliance on Delta water supplies would be greatly advanced
through a reliable financing mechanism for investment in regional supplies. The fifth
draft discusses the creation of a public goods charge (PGC) for water (FP R12).
However, the recommendation in the current draft does not include a financing
mechanism for investments that would reduce reliance on the Delta. These investments
are analogous to the efficiency and renewable investments included in the energy PGC.
Indeed, these investments are a primary purpose of the PGC program. In short, we
recommend that the Council include a mechanism to provide reliable funding for water
investments that reduce reliance on the Delta.

NRDC’s June 22 letter ecommended the creation of a minimum investment requirement
to achieve this goal. That mechanism is intended to finance local and regional
investments, and to leave these funds in the control of water agencies. We continue to
support this mechanism; however, we recognize that other mechanisms could achieve
the goal of financing investments that can reduce reliance on the Delta. For example,
depending on its design, a water-budget-based rate structure (WR P1) could provide
funding for local and regional investments. It may also be possible to design the public
goods charge for water discussed in FP R12 to provide this funding. However, we
recommend that care be taken in using this approach, particularly because of the failure
of the similar Resource Investment Fund in the legislature several years ago. We
believe that there are several differences between the energy and water arenas that
would require careful design of a PGC for water. These differences include the
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following:

e The large number of water utilities in California, in comparison with the handful
of investor owned energy utilities that contribute to the state-administered public
goods charge.

e The significant differences between the agricultural and urban water
communities.

e The wide range of possible investments to reduce reliance on the Delta.

e The differences between saving applied and consumed water.

We believe that a minimum investment requirement or water-budget-based rate
structures could avoid some of these issues, making this approach particularly
attractive. One key to using the energy PGC as a model for a water PGC would be to
focus on the energy PGC structure for publicly owned utilities. Unlike the investor
owned utilities, publicly owned utilities retain management authority over energy PGC
funds and invest those funds on a specified range of activities. In this manner, the PGC
for publicly owned utilities is quite similar to a minimum investment requirement. This
approach could increase the acceptance for a PGC for water in the utility community.
Indeed this approach is reflected in one of the water PGC recommendations developed
by the U.C. Berkeley Goldman School on behalf of the California PUC and the Water
Energy Team of the Climate Action Team (WetCat)®. In short, there may be several
ways for the Council to create an effective financing mechanism for water management
investments that reduce reliance on the Delta. We look forward to working with you to
find the right path forward.

Thank you for considering our views. We look forward to continuing to work with you
as you continue the development of the Delta Plan.

Sincerely,

Barry Nelson Gary Bobker
Natural Resources Defense Council The Bay Institute
Kim Delfino

Defenders of Wildlife

1 http:/www.waterplan.water.ca.gov/docs/cwpu2009/0310final/v4c02a19_cwp2009.pdf



