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Important Note Regarding The Memoranda Of Agreement On Primacy
and Exempted Aquifers:

Questions have been raised about the precise contents of the Memorandum of
Agreement (MOA) between the Department of Conservation and the United
States Environmental Protection Agency respecting the exemtion of aquifers
under the Safe Drinking Water Act. Unfortunately, historical files have
disclosed two different versions of the MOA, each with the same signature
page and dates (fully signed September 29, 1982.)

One of these MOAs has been on our web site for some time, and reflects, in
Attachment 3 and related text, the denial of proposed exemptions for 11 key
adquifers. That document appears first, below, as Document 1.

A second, competing version of the MOA also exists, which refers to only two
attachments, and does not deny exemptions to the 11 aquifers. It was found
in, among other places, US EPA documents disclosed September 30, 2014
pursuant to a Freedom of Information Act request. A December 13, 1982
memorandum from Region IX staff to US EPA headquarters, covers this
competing version of the MOA, and refers {o the MOA (and other enclosed
documents) as resolving “all known issues” with California’s primacy
application. That document appears below, as Document 2.

Document 3 is a May 17, 1985 letter from US EPA to the Western Oil and Gas
Association indicating, among other things; that no proposed exemptions of
USDWs were denied at the time of the delegation of primacy. (Some aquifers
did not receive exemptions simply because the water in question contained
over 10,000 ppm TDS, and thus did not qualify.)

These documents are offered here together and, unless and until sufficient
further, and more definitive documentation can be located, should be
considered as a group.
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Document 1:

Memorandum of Agreement
dated September 29, 1982,
as originally posted to
Department of Conservation
FTP Site |



Underground Injection Control Progranm
Memorandum of Agreement

Bztween
California pivision of 0il and Gas
and '
the United States Environmental Protection Agency
Region 9

Qeneral

This Memorandum of Agreement ("Adgreement™) establishes the
responsibilities of and the procedurss to be used by the
Division of ©il and Gas ("Division") and the United States
Environmental Protection Agency ("EPA") in administration of
wells in the Class II portion (“Class II program") af the
Underground Injection Control ("UIC") program in California.
In general, this Agreement supnlements the program described

'in the demonstration submitted in accordance with Section

1425(a) of the Safe Drinking Water Act ("1425 demonstration").

After it is signed by the Supervisor and the Regional Admini-
strator, this Agreement shall become effective on the date
notice of the Class TI program approval is published in the
Federal Register., The parties will review this Agreement at
least once each yeay during preparation of the annual program
update, during the sState-EPA agreement ("SEA") process or at

‘other times as appropriate (e.g. at mid-year review), The

annual SEA shall be consistent with this Agreement and may
not override this Agresment.

This Agreement may be modified upon the initiative of either
party in order to ensure consistency with State or Pederal
statutory or regulatorv modifications or supplements, or for
any other purpose mutually agree=d upon.  Any such modifica-
tions cr supplenents must be in writing and must be signed
by the Supervisor and Regional Administrator,

This Agreement shall remain in effect unless Epa determines
that the pivision's 1425 demonstration is no longer valid.

Such a determination by EPA will be in accordance with Sec

tion 1425{c¢) of the Safe Drinking Water Act ("SDWA").

Nothing in this Agreement shall be construed to alter any re-
quirements of SDWA or to restrict EPA's authority to fulfill
its oversight and enforcement responsibilities under SDWA or
other rFederal laws, or to restrict the Division's authority to

fulf£ill its r6op0nqlblllﬁles under State statutes, Nothing in

this Agreement shall requirs or be uon%trued to require EPA to
v1olate Federal law or the Division to violake State law.
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II.

Policy Statement

The purpese of the UIC program is to prevent any under-
ground injection that endangers an underground source of
drinking water ("USDW").

The Division has primary responsibility and authority

over all Class IT injection wells in the State of Cali-
fornia. This includes Class II wells drilled and operated
on Federally owned lands, but does not include such wells
on Indian lands. The Division is responsible for admini-
stering the Class II program including but not limited

to reports, permits, monitoring and enforcement actions,
Implementation ¢f the Class II program will be as described
in the 1425 demonstration and will be supported by an
appropriate level of staff and resources.

The Supervisocr and the Regional Administrator agree to
maintain a high level of cooperation and coordination
between Divigion and EPA staff to assure successful and
effective administration of the Class II programs.

The Division shall promptly inform EPA of any proposed or
pending modifications o laws, regulations, or guidelines,
and any judicial decisions or administrative actions that
might affect the program and the Division's authority to
administer the program. The Division shall promptly in-
form EPA of any resource allocation changes {(e.g. person-
nel, budget, equipment) that might affect its ability to

administer the program.

EPA shall promptly hotify the Divislon of the issuance,
content, and meaning of Federal statutes, regulations,

~guidelines, standards, judicial decisions, policy deci-

sions, directives, and other factors (including budgetary
changes)} that might affect the Class II program.

Information 8Sharing
1. Division

The Division agrees that all information and records
obtained or used in the administration of the Class
II program including all UIC permit files shall be
avallable for inspection by EPA or its authorized
representative upon reguest. DbDivision records may
be copled by the EPA only when they are required by
EPA to bring an enforcement action or for other such
specific purpose, any information obtained from the
Division by BEPA that is subject to a claim of confi-
dentiality shall be treated by EPA in accordance
with BEPA regulations governing confidentiality (40
CPrR part 2 and 40 CFR 122.19). s
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The Division shall retain records used in the admini-
stration of the program for at least three years (40
CFR 30 and 40 C¥FR 35). If an enforcement action is
pending, then all records pertaining to such action
shall be retained until such action ig resolved or
the previocusly mentioned time period is met.

2. EPA ’
Copies of any written commert¥”about- the Division's
program administration received by EbPA from regulated
persons, the publiec, and Federal, State, and local :
agencies will be provided to the Supervmsor within
thirty (30) days of receipt.

3. Emergency Situations
Upon receipt of any infprmatioﬁ that any Class II in-
jection cperation is endangering human health or the
envircnrent and reguires emergency response, the
party in receipt of such information shall immediately
notify by telephone the other party of the existence
of such a situation,

Permits

1. Divisicn ' : n
Within 10 working days of recaipt,'the Division shall
provide a written response to any wri¥ten notice of
intent to commence drilling.

2. EPA :

Upon receipt by EPA, any Class II permit application
and supporting information shall be immediately for=-
warded to the Division.

Some facilities and activities may require permits

from the Division and EPA {and/or other State agencies)
under different programs. When appropriate, the Divi-
sion and EPA will participate in a joint permit proces-
sing procedure. .The procedure will be developed on a
case by case basis.

Compliance, Monitoring and Enforcement

1.

Division

The Division shall adhere to the compliance monitoring,
tracking, and evaluation program described in the 1425
Demeonstration. The Division shall maintain a timely
and effective compliance monitoring system including
timely and sppropriate actions on non-compliance.

i
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1.

Each year, 1007 of the disposal wells will be inspected

for mechanical integrity.

EPA

EPA shall conduct periodic site and activity inspec-
tions on injectiou operations, giving priority to
operations having the greatest potential to endanger
publiec heslth. '

EPA may participate with the Division in the inspec-
tion of wells or operator records. EPA shall notify
the Division usually at least ten (1l0) days prior to
any propoged inspection and shall describe the well(sa)
or record {s) to be inspected and the purpose of

such inspection., If the Division fails to take
adequate enforcement action against a person violating
the requirements for -a Class II well, EPA may take
Federal enforcement action, Federal enforcement
aotions will be in accordamce with the State, facility
and public notification procedures in Section 1423

of SDWA, |

Emergency Situations

S$ituations endangering human health will receive im=
mediate and paramount attention by the Division and
EPA. The party with initial knowledge of such situa~
tion shall immediately notify the other party by
telephone,.

. E, Program Review and Evaluation

Division

The Division shall provide KPA with an annuval report
on the recent operation of the Class 11 program.
Specific contents of the report are described in
Attachment #1 and may be renegotiated from time to
time. The period to be covered by the annual report
shall be the calendar year ending December 31, with
reports completed and available to EPA no mere than
60 days later {(March 1), '

In addition, the Division shall provide a separate
report of preventive actions takem Dby operators of
new Class Il wells. At minimum, this report sghall
include: ‘

a. the number and general type (e.g. injection presg-
sure limit) of preventive actions proposed in the

applications;

b. the number and general type of preventive actions
actually taken; and °*

I
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F. Public Participation

1.

s .

Ce

The

anniversary of the effective date of this Agreement.

The

prior to the dus date.

If the Division proposes to allow any mechanical in-
tegrity tests other than those specified or justified
in the 1425 Demonstration, the Division shall provide
in advance to EPA sufficient information about the
proposed test that a judgment about its usefulness

and

EPA

EPA
ing
the

be based on the reports provided above. At least 10
days prior to the evaluation, EPA shall notify the
Division regarding the information, material, and
program areas that will be covered, This may include
selected permit files, budget records and public
notification and complaint files. The evaluation

may

or one of its district offices.

-Division

The
for

‘sion's 1425 Demonstration., At minimum, the Division
shall provide a 15 day public comment period, and
make the non-confidential portions of the project
plan and the representative Report on Proposed
Operations available for review.. If the Supervisor

" determines that a public hearing is necessary, public
notice shall be provided at least 30-days prior to

the

If there are any substantial changes to the approved
project plan or representative Report on Proposed
Operations, additional public notice will be provided.
Examples of substantial changes include significant
increases in injection pressures, changes in injection
zone, or significant changes in injection fluid,

Copies of such notices shall also be sent to:

Qe

if necessary, a brief summary explaining the rea-
son(s) for any differences between proposed and
actual preventive actions (e.g., pending actions).
report is due within 3 months after the second

final format will be negotiated at least 3 months

reliability can be made,

shall conduct mid~year evaluations at least dur-—
the first 2 years of the Division's operation of
program., In part, the mid~year evaluations will

be conducted at either the Division's headgquarters i

Division shall provide adequate public notice
its propesed actions as described in the Divi-

publ;c hearzng.

Director, Water Management Division, EPA-Regiocn 9;




b, Chairperson, State Water Resources Control Board;
and .

¢. Chairperson of the affected Regional Water Qua-
lity Control Board,

The Division's final decision on proposed actions.
shall contain & response to comments that summarizes
‘the substantive comments received and the disposition
of the comments. This shall become a part of that
particular project file.

.,

At 2 mipimum, the Division shall apply thesge public
participation procedures to applications for new
underground injection projects, significant modifica-
tions to existing permits, and to aquifer exemptions,

2. EPA

EPA shall participate at any scheduled public hearing
at the request of the Division. Such requests shall
be made at least 10 days prior to the hearing.

Any appropriate comments on the proposed action shall
be made by EPA within the normal fifteen day comment
periocd. The exception is the designation ¢f exempted
aquifers (see the section on Aquifer Exemptions).

Program Revision

A program revision may be necessary when the Division's
or EPA's statutory authority is modified or when there

is a substantial modification to the program. The proce-
dure for revising the program shall be that described in
4G CFR 123.13(b).

Aquifer Exemption

An Underground Source of Drinking Water (USDW) may be ex-
empted for the purposes of a Class II injection well if
it meets the criteria in 40 CFR 146.04.

Aguifers exempted by the Division and EPA under this
Agreement shall only be applicable for the injection of
fluids related to Class II activities defined in 40 CFR
146.05(b).

Aquifer exemptions made subsequent to the effective date
of this Agreement shall not be effective until approved
by the Administrator or Regional Administrator (if
delegated) in writing. ' :

After the effective date of this Agreement, an aquifer
exemption must be in effect prior to or concurrent with

= £




ment Service.

the issuance of a Class 11 permit for injection wells
into that aquifer. »

Aquifers which were proposed for exemption in the 1425
Demonstration and exempted are identified in Attachment
¥2. Aquifers proposed for exemption in the 1425 Demon-
stration and not exempted will be phased out within 18
months cof the effective date of this Agreement (Attach-
ment #3). Any aguifer or portion of an aquifer denied
an exemption may be resubmitted for consideration. At
minimum, the resubmission should include either new
data; new boundaries or other modification to the origi-
nal proposal,

All exempted aquifers are subject to review by the Divi-
sion and by EPA. For good reason and by mutual agreement
between the Division and EPA, the exemption status of an
aquifer can be withdrawn. The public participaticn
procedures in the 1425 Demonstration shall be applied
prior to the withdrawal of any exemption status,

1. EPA

Within 10 days after receipt of the information on
the aquifer(s) proposed by the Division for exemption,
EPA shall notify the Division if any additional in=-
formation is deemed appropriate. EPA shall either
approve or disapprove the aguifer exemption within
60 daye after receipt of all appropriate information,
Any disapproval by EPA shall state the reasons for
the decision. Reguests for additional information
~and final determinations on aqulfar exemptions shall
be in written form.

T LR B R

If the new aguifer proposed for exemption is a non-
hydrocarben bearing USDW, EPA will coordinate its
public participation activities on aquifer exemptions
with the Division's public participation activities
during project review.

AR

Other Agency Invelvement

The Division shall administer the Class IT program and
maintain close cooperation with California's State Water
Resources Controld Board (SWRCB) and the Minerals Manage-
Definitions

1. Class IT well is defined in 40 CFR 146.05(b).

2. Aquifer is defined in 40 CFR 146.03 and 122.3.

3. Dbay in this. Agreement is defined as a working day,
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4, Underground source of Drlnhlng Water (USDW) is de~
' fined 1n 40 CFR 146,03 and 122.3.

5. 1425 Demonstration includes:

a, the Division's primacy application dated April,
1981,

b, the additional information provided by
letter dated March, 1982: and

“¢., the eclarifying information provided by letter
dated September, 1982,

xﬁimdﬁq C;;bég;ﬁZL —

bnia F. - for M.G. Metffexrd =

Regional administrator State 0il and Gas Supervisor
Environmental Protection Agency california Division of 01l and Gas
Region 9 '

(9“7“’ 29 /98 2. Sipl 26, 1902

DatP Date

S

DR
T

i

T T

[ ——



Attachment 1

annual Report Contents

At a minimum, the Annual Repcrt shall include:

da

b.

an updated inventory;

a sumnmary of surveillance programs including results of moni-
toring and mechanical integrity testing, the number of inspec-
tions conducted, the number of new wells, corrective actions

ordered and witnessed, instances of wells out of compliance
and their current status;

an account of all complaints reviewed by the Division and the
actions taken;

results of the review of existing wells made during the year;
a summary and status of the enforcement actions taken;

number of emergency permits issued and current status; and

‘instances of variances and discretionary exemptions during the

Year.




Attachment 2

Exempted 1425 Demonstration Aquifers

All oil and gas producing agquifers identified in Volumes

I, II, and III of the California 0il and Gas Fields

submitted in the 1425 Demonstration dated April 20, 1981

are exempted.

in addition, the following aguifers are also exempted.

DISTRICT.

[+ R IS F RN IR B S G N Rt S SR SN L PR VS I S S S

FIELD

- Ramona

O#t Mountain
Simi

San Ardo

San aArdo

San Ardo
Monroe Swell
Buena Vista
Kern Bluff
Kern River
Mountain view
Pleito
Pleito

Poso Creek

Coalinga

Coalinga
Guijarral Hills
Halm

Riverdale

Turk Anticline
Sutter Buttes
Gas

* oil and/of gas producing

FORMAT ION/ZONE

Pico

Undiff,

Sespe

Santa Margarita
Monterey "D" Sand
Monterey "E" Sand
Santa Margarita
Tularsa

Vedder

vedder®

Kern River
Chanac

Kern River

Santa Margarita
Banta Margarita

Etchegoin-Jacalitos
Etchegoin~Jacalitecs™:

Tulare~XKern River
Plioecene

San Joaguin
Kione*
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Attachment 3

1425 Demonstration Aguifers Not Exempted

DISTRICT FIELD : FORMATION/ZONE

2 South Tape Canyon Pico

4 Blackwell's Corner  Tumey

4 - RKern Bluff _ Kern River

4 Kern Front : Santa Margarita
4 Kern River Chanac

4 Kern River : Santa Margarita
4 Mount Poso Walker

4 Round Mountain Olcese

4 Round Mountain Walker

& Bunker Gas UndifE£.

6 Wild Goose Undiff.
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